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Pet i t ioners  Cast le  Va l ley  Spec ia l  Serv ice Dis t r ic t '
North Emery Water Users Associat ion, and Hunt ington-Cleveland
I r r igat ion Company (co l lec t ive ly ,  Water  Users)  seek rev iew of  an
order of  the Utah Board of  Oi l ,  Gas and Mining (Board) denying
Water Users'  pet i t ion to amend a previous order and i ts
acijompanying tindings o f f act and, conclus j.ons of law. The Board
entered the f i rst  order fol lowing a hearing in which Water Users
sought reversal  of  the grant of  a revis ion of  intervenor Co-Op



Mining Companyn s (Co-op) coal  mining permit  by the Divis ion of
Oi l ,  Gas and Mining (Divis ion) .  Water Users object to
t l )  certain f indings of  fact  and conclusions of  law made by the
Board in support  of  i ts order af f i rming the permit  revis ion
grant ,  and (2)  the Board 's  re fusa l  to  order  Co-Op to  ident i fy  and
provide water resources to amel iorate al legred past and future
harm to  Water  Users '  spr ings caused by Co-Op's  min ing.

The events leading to our review of l {ater Users'
pet i t ion began when Co-Op appl ied to the Divis ion for a
signi f icant revis ion of  i ts underground coal  mining permit .
Under this permit ,  Co-Op was mining a layer or sean of coal  known
as the Bl ind Canyon seam that is located in Emery County.  The
requested revis i-on would,  permit  Co-Op to mine another layer of
coal ,  the Tank sean, located within the exist ing permit  area
about two hundred feet above the Blind Canyon seam. The validity
o f  the ex i -s t ing permi t  was not  a t  issue in  the hear ings he ld  on
the rev is ion request .  A renewal  app l ica t ion for  that  permi t  was
la ter  submi t ted to  the Div is ion in  separate  proceedings.  Water
Users  have expressed concern that  some of  the Board 's  f ind ings
and conclusions would col lateral ly estop them in the permit
renewal hear ing, and this appears to be the pr imary mot ivat ion
for contest ing those f indings and conclusions. However '  whether
the chal lenged f indings would col lateral ly estop Water Users on
any issues in the permit  revis ion proceeding can be decided only
in the proceeding in which the issue is raised. l i le therefore do
not  address that  issue here.

I

Water  Users  inc lude a  spec ia l  serv ice d is t r ic t '  a
nonprof i t  water users associat ion, and a mutual  i r r igat ion
company, and they provide water for cul inary and i rr igat ion
purposes in northern Emery County.  The bulk of  th is water comes
from two spr ings, Birch Spring and Big Bear Spring, which are
located near  Co-Op's  mine but  jus t  outs ide the permi t  area.
$later Users opposed the Tank seam revis i .on, c laiming that Co-Op's
mining has reduced the quant i ty and qual i ty of  water f rom these
springs .  The Divis ion approved the revis j .on. Water Users
appealed to the Board, arguing that the revis ion appl icat ion was
defect ive in fai l ing to recognize and address ongoing harm to the
spr ings from Bl ind Canyon mining and that the extension of  mining
operat ions into the Tank seam would cont inue and increase that
harm. Water Users asked the Board to deny the permit  revis ion
orr al ternat ively,  to condit ion the revis ion on the requirements
(1) that Co-Op "provide, at  no expense, replacement water to
lWater  Users l  to  mi t igate  the adverse impacts  o f  i ts  min ing
acLivi ty" on the spr ings and (2) that Co-Op " j -mplement adequate
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procedures to  pro tec t  these water  sources f rom contaminat ion.  "
Co-Op den ied that  i ts  min ing act iv i t ies  had a f fec ted the spr ings.

The Board 's  order  a f f i rmed the Div is ion 's  approva l  o f
the permit  revis ion and decl ined to impose the addit ionat
condit ions. In the accompanying f indings of  fact  and conclusions
of law, the Board stated that the Bl ind canyon seam was
hydro log ica l ly  separate  f rom the spr ings and that  Co-Op's  pr ior
min ing operat ions had not  a f fec ted the spr ings.  Waler  Users
pet i t , ioned the Board to str ike these f indings and conclusi-ons and
to reguire Co-Op to ident i fy replacement water sources. t r  The
Board dec l ined to  do so.  We granted Water  Users '  pet i t ion  for
rev iew.

I I

rhe Board ::,:H'?"'::?:"Hn'l: ::oo:::"ffi3:,'35.;.;:;:;: u*135!:'
(Wes t  Supp .  1996 ) ,  Co -Op  to  e i t he r  ( 1 )  i den t i f y  o r  ( 2 \  ac tua l l y

prov ide water  resources to  rep lace spr ing water  that  had been or
n ight  be d j -ver ted or  contaminated as a  resu l t  o f  Co-Op'  s  min ing.
The regulat ion of  surface and underground coal  mining is governed
general ly by the federal  Surface Mining Ccintrol  and Reclamation
Ac t  (Su r face  M in ing  Ac t  o r  Ac t ) ,  Pub .  L .  No .  95 -87 ,  91  S ta t .  445
(1977 )  ( cod i f  i ed  as  amended  a t  30  U .S .C .  SS  L201 -1328 )  .  The
Sur face Min ing Act  es tab l ishes procedures for  the issuance o f
mining permits and detai led standards for the conduct of  mining
operat ions, including standards designed to l imit  the impact of
min ing on water  resources.  However ,  the Act  permi ts  a  s ta te  to
under take pr imary  respons ib i l i ty  fo r  regu la t ing min ing,  w i th
sub jec t  to  overs ight  by  the federa l  Of f ice  o f  Sur face Min ing,  by
enact ing a  s ta te  regu la tory  program at  least  as  s t r ingent  as  the
requ i remen ts  se t  f o r t h  i n  t he  Ac t .  30  U .S .C .  S  L253  (1988 ) .
Sta te  s ta tu tes  and regu la t ions thus become the d i rec t  author i ty
for  regu la t ing coa l  min ing.  Utah has qua l i f ied  for  pr imary
en fo r cemen t  au tho r i t y .  See  30  C .F .R .  S  944 .1 .0  ( 1996 )  ( app rov ing
u tah ' s  coa l  m in ing  p rog ram e f fec t i ve  , January  1981) .

Water Users asked the Board to order replacement water
on  t he  au tho r i t y  o f  30  u .  s  .  c  .A .  S  1309a  {a  l  ( 2L  a  re l a t i ve l y

1 Water  Users '  pet i t ion  for  rnod i  f  i ca t ion descr ibed the issue
presented to  the Board a t  the hear ing as whether  to  d i rec t  water
rep lacement  remedies ( ident i f i ca t ion or  prov is ion o f  rep lacement
sources )  for impacts which might resul t  f rom Tank seam
operat ions.  In  the i r  or ig ina l  pet i t ion  to  the Board,  Water  Users
asser ted that  they needed these remedies in  par t  because o f  harm
f rom ex i s t i ng  ope ra t i ons .

No .  950  487



recent addit ion to the Surface Mining Act.2
sec t ion  1309a (a )  p rov ides :

In relevant part,

S  L309a.  Subs idence

(a) Requirements

Underground coal mining operations
conducted a f ter  October  24,  t992,  sha l l
comply with each of the following
reguirements;

(2) Prornpt ly replace any
dr ink i t rg ,  domest ic r  or  res ident ia l
water  supp ly  f rom a wel l  o r  spr ing
in  ex is tence pr ior  to  the
appl ica t ion for  a  sur face coa l
mining and reclamation permit ,
which has been affected by
contamination, disrinution, or
interrupt ion resul t ing from
underground coal mining operatj.ons.

Nothing in this sect ion shal l  be
construed to prohibi t  or interrupt
underground coal  mining operat ions.

30  U .S .C .A .  S  1309a  (Wes t  Supp .  1996)  .  Fo l l ow ing  enac tmen t  o f  30
U.S .C .A .  S  L309a ,  t he  U tah  Leg is la tu re  adop ted  a  p rov i s ion
c lose ly  t rack ing the language of  another  por t ion o f  30 U.S.C.A.
1309a, but i t  d id not include a provis ion corresponding to
subsec t i on  (a )  ( 2 ' ) .  Compare  30  U .S .C .A .  S  1309a (a )  ( 1 )  w i tF  U tah
Code  Ann .  S  40 -10 -18  (4 )  (Supp .  1995)  .  Desp i te  th i s  d i f f e rence ,
the Of f ice  o f  Sur face Min ing approved sect ion 40- l -0-18(4)  as  an
amendment  to  Utah 's  coa l  min ing program.  30 C.F.R.
S  944 .15 ( f f )  ( L996 )  ( app rova l  e f f ec t i ve  Ju I y  1995 ) .  Wa te r  Use rs '
argument that they are ent i t led to replacement water therefore
rests  on 30 U.  S .  C .A.  S L  30 9a ra ther  than on Utah Iaw.

The Board rejected Water Users'  request for
ident i f icat ion and/or provis ion of  replacement water.  The Board
ru led that  sect ion 1309a was inapp l icab le  to  Water  Users  because
they had fai led to prove that their  spr ings had been affected by

2 Th is  sect ion was
Pub .  L .  No .  LO2-486 ,  S
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Ac t  o f  L992 ,
3104  (Le92 \  .
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2504  (A )  ( 1 )



Co-Op's  min ing.  We rev iew th is  quest ion o f  s ta tu tory
construct ion for correctness "  Bennj-on v.  Graham Resources ,  Tr:c.  1
849  P .2d  559 ,  5?0  (U tah  1993 ) .
whether"  i t  had jur isd ic t ion to  enforce the federa l  s ta tu te  in
any event .  Because we conc lude that  sect ion L309a d id  not  aPPlY,
we need not  address the quest ion o f  the Board 's  author i ty  to
en fo r ce  i t .  See  W i l l i ams  v .  Pub l i c  Se rv .  Comm'n ,  754  P .2d  4 t ,  50
n. 9 (Utah 1,9881- t  issue and reach
the meri t ,s i f  the resul t  is the same as a f inding of  no
ju r i sd i c t i on ) .

In  app ly ing sect ion 1309a,  the Board was faced wi th  two
quest ions:  (1)  whether  the sect  j .on author izes the Board to
regu i re  water  resource ident i f i ca t ion as  a  prevent ive  measure
before any water suppl ies have been adversely af fected and
(2)  whether  Co-Op's  ex is t ing min ing operat ions have harmed the
spr ings so that post-damage water replacement is required under
the  sec t i on .

As to  the f i rs t  issue,  the p la in  language of  sect ion
1309" ( . )  (2 )  c lea r l y  suppor t s  t he  Board ' s  conc lus ion  tha t  t h i s
por t ion o f  the s ta tu te  does not  author ize  water  resource
ident i f i ca t ion as  a  prevent ive  measure.  That  prov is ion dea ls
only with water replacement,  not wi th water source
ident i f i ca t ion.  In  add i t ionr  the language in  that  sect ion
re fer r ing to  the impact  o f  min ing on water  supp l ies  is  cast  in
the past  tense.  I t  app l ies  on ly  to  any wat ,er  supp ly  "which has
been af fec ted,  "  The common d ic t ionary  def in i t ion  o f  " rep lace"  is
' * to  p lace aga in"  or  "put  back in  p lacer"  The Amer ican Her i tqre .
Oic t ionary  o f  tne eng l ish  t ,anguag-e (1981)
word " repLace,  "  the sect ion requJ- res  res tora t ion ra ther  than
prevent ion. In short ,  there must be a showing that a water
supply has been affected by underground coal  nining operat ions
for the statute to impose a requirement of  replacement.  Al though
Water  Users  advocate  read ing sect ion 1309a to  author ize
prevent ive  measures to  pro tec t  water  resourcesr  the p la in
Ianguage of  the s ta tu te  does no* .  Iend i tse l f  to  that
construct ion, nor have Water Users ident i f ied any author i ty which
persuas ive ly  suppor ts  that  read ing.3

3 water  Users  suggest  in  the i r  rep ly  br ie f  that  the
leg is la t ive  h is tory  o f  the Sur face Min ing Act  suppor ts  th is
propos i t ion ,  but  the case they c i te  mere ly  s ta tes  that  the Act  is
genera l ly  a imed at  the cumulat ive  and long- term ef fec ts  o f
m in i ng .  (C i t i ng  Na t i gng l  lY i t d1 i f e  Fed 'n  v .  Lu jgn ,  2L  Env t l .  L .
Rep . .  (Env t l  .  L .  l ns t .  )  20L25 ,  20L28  (D .  D .  C .  1990  )  .  )  The  on l y
o the r  au tho r i t y  o f fe red  on  th i s  po in t  i s  a  s ta te  case  i ssued

( Footnote cont inued on the next page. )
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with regard to the second issue, the evidence also
justi f ies the Board's refusal to require water replacement as a
rernedy for past damage. During the proceedings, Water Users
asserted that Co-Op's mining has contaminated and reduced the
flow of water from the springs, which they claimed are
hydrological ly connected to the mine. At the hearing the Board
received evidence from Water Users support ing their theory of an
interconnected water system joining the permit area and the
springs, and from Co-Op and the Division support ing the contrary
theory that the springs and the permit area are in separate water
systems. The Board found that there was no connection, and that
Water Users had fai led to prove that Co-Op has in fact damaged
the springs. On this appeal, Water Users do not argue that the
Board 's factual  f inding is  not  supported by suf f ic ient  ev idence.
Given l i tater Users' fai- lure to establ ish that water sources "have
been affected" by "underground coal mining operationsr " the Board
correct ly  concluded that  sect ion 1309a does not  apply.

I I I

rhe Board, :n;.;:il"?ti;il;"-3r'?#;*J3":H:i":l:":':E'i::o 
o r

related to the Bl ind Canyon seam when the issue before the Board
was whether to permi-t mining in the Tank seam. At the beginning
of  the hear ing on Water  Users '  pet i t ion ,  the Board cons idered
what evj-dence it would al-low. The Board ruled that any evidence
presented must be relevant to the proposed Tank seam operat ion,
al though evj-dence with regard to Co-Op's exist ing rnining
act iv i t ies- -e  .9 .  ,  those in  the B l ind Canyon seam--cou ld  be
of fered as backgrround or foundat ion. During the hearing Water
Users introduced a broad range of evidence about the geology and
hydrology of  the permit  and spr ingr area, including evidence
relat ing to the Bl ind Canyon seam. Water Users argued that th is
evidence was relevant,  to the ef fect  of  mining the Tank seam for
several  reasons, al l  of  which in some way rel ied on the theory
that the Bl ind Canyon seam and the spr ings were part  of  a s ingle
connected water system. Despite mult ip le object ions by Co-Op and
the Divis ion, none of Water Users'  of fered evidence was excluded
as i rrelevant.  After Water Users concluded their  evident iary

3 lFootnote  cont inued.  )
before the enactment of  sect ion 1309a which was decided under a
state scheme that expressly gave mine operators the opt ion to
provide replacement water rather than prevent ing harm to water
sources '  a l l  in  the context  o f  a  spec i f ic  mi -n ing operat ion which
wa$. expected to d.amage at least some water resources. See
c i t izens organ ized 4ga ins t  Longwal l ing  v .  D iv is ion o f--
Rec rama t i on ,  535  N .  E  . 2d  58?  ,  695 -96 ,  599  (oh io  c t .  App .  1987  )
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case, Co-Op and the Divis ion responded with evidence showing that
the spr ings and the coal  seatns were in fact  in separate water
systems and that as a resul t  nei ther the past nor the proposed
fu ture  min ing act iv i t ies  cou ld  a f fec t  the spr ings.

Agains t  th is  backgrounC,  Water  Users  cha l lenge the
Bl ind Canyon f indings on the ground that they exceed. the Board's
j  u r isd ic t ion,  v i .o la ted the i r  r igh t  to  due process,  and are
arb i t rary  and capr ic ious.  We f i rs t  d iscuss the jur isd ic t iona l
argument :  Water  Users  asser t  that  the Board exceeded i ts
jur isdict ion when i t  made the Bl ind Canyon f indings and
conclusionsr reasoning that because administrat ive agencies have
only  the j  u r isd ic t ion conf  er red by s ta tu t ,e ,  and because the
statutes indj .cate that the scope of a tsoard hearing is seL by the
hearing not ice, dny j .ssue not inctuded in the not ice is beyond
the Board 's  ju r isd ic t ion.  They urge that  because the hear ing
not ice referred only to the Tank seam and because the Board ruled
that the scope of the hearing would be l imited to the Tank seam,
the Board lacked power to make the contested Bl ind Canyon
f ind ings and conc lus ions.

The jur isd ic t iona l  argument  is  w i thout  mer i t .  The
requirement,  of  not ice under the argument Wat,er Users assert  goes
to  j u r i sd i c t i on  ove r  t he  pa r t i es ,  no t  ove r  t he  sub jec t  ma t te r .  2
Am.  Ju r .  2d  Admin i s t ra t i ve  Law S  288  (1994)  (because  no t i ce  goes
to  personal  t  mat ter  ju r isd ic t ion,  i t  may be
waived) .  Sub j  ect  matter j  ur isdict ionr on the other hand, gioes to
the conpetence o f  a  body to  reso lve a  cer ta in  d ispute .  See SaI t
I l ake  C i t y  v .  Ohms,  881  p .2d  844 ,  gSZ  (U tah  1994)  

- ( *Sub jeFmEEte r

j  ur isdict ion is t f re author i ty and competency of  Fhe couqt to
dec ide thecase . , , ( i n t e rna1guo ta t i onmarkso f f i t i s
c lear  that  in  ru l ing on the u l t imate issue o f  the permi t  rev is ion
for  the Tank seam,  the Board had sub jec t  mat ter  ju r isd ic t ion,
See Utah Code Ann.  S 40-10-2 (1993 rep lacement)  (Board in tended
to  have jur isd ic t ion over  coa l  min ing regu la t ion under  Sur face
Min ing  Ac t )  ;  i d .  S  40 -10 -  6  (4 )  (g ran t i ng  Board  au tho r i t y  ove r  coa l
mining permit  approval)  .  I f  the contested f indings were in any
way relevant to the issues before the Board, they were within the
Board 's  author i ty  to  make.  As the d iscuss ion be low i l lus t ra tes ,
the f indings and conclusions were relevant to the Board's rul ings
on the u l t imate issues.

Water Users'  c laim that the chal lenged f indings harm
them is  more accurate ly  expressed by the i r  due process cha l lenge.
At  root ,  th is  compla in t  is  that  because they d id  not  expect  the
tsoard to make f indings and conclusions about the Bl ind Canyon
seam ( the scope o f  the hear ing hav ing been l imi ted to  the Tank
sean by not ice  and ru l ing)  ,  they e f fec t ive ly  w i l l  be  forec losed
from opposing the renewal of  the Bl ind Canyon permit  wi thout ever
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having an adequate opportuni ty to l i t igate those issues. In
other words, they were not given adeguate notice of or an
adeguate hearing on Bl ind Canyon sean issues and therefore were
deprived of due process by the issuance of f indings on those
i ssues .

The record does not support this claim. The arguments
presented by Water Users at  the hearing demonstrate that Water
Users considered evidence relat ing to the Bl ind Canyon seam to be
relevant to the ul t imate issue of mining ln the Tank seam. For
exaurple,  Water Users urged the Board not.  to l in i t  i ts
cons iderat ion to  " those aspects  o f  the rev is ion that  are  new."
Although Water Users later argued to the Board that the Blind
Canyon evidence was presented only to provide context and
background for the Tank seam evidence, a revi-ew of some of the
arguments they presented at the original hearS-ng shows otherwise -
In the course of the hearing, Water Users adduced evidence in
support  of  the arguments that (1) water t ravel ing through faul ts
and cracks would come from above the Tank sean' pick up
contaminants in the Tank seam, and proceed down through the Blind
Canyon seam and into the spr ings; (2) water pumped up from the
Bl ind Canyon seam for use in Tank seam mining would ei ther be
taken out of  the mine with coal  or carry contaminants with i t
back dornm to the B1ind Canyon seam; (3) the permit  revis ion
appl ica t ion and the Div is ion 's  eva luat ion o f  the app l ica t ion
fai led to sat isfy statutory and regulatory reguirements because
they did not recoqn Lze and address damage already caused to the
spr ings by mining; and (  4 )  appl icable federal  law requires the
provision of replacement water to ameliorate the damage done to
the spr ings.  a

a Water Users also ra j .sed two other maj or arguments :
t1) that grant ing the permit  would extend the l i fe of  the overal l

rnining operation and therefore extend the duration of the harm
caused by the exist ing mining operat ions, and (21 that the
construction of a vehicle ramp from the Blind Canyon seam up to
the Tank sean would resul t  in the transfer of  contaminants from
the upper to the lower seam (and from the lower seam to the
spr ings) .  The f i rst  argument ul t imately lacks substant ial
relevance because, as the Board observed in i ts f indings'  denial
of  the permit  revis ion would not end exist ing mining operaLions.
The second argument was largely disposed of dur ing the hearingt
when i t  was establ ished that no vehicle access between the levels
was in fact  planned. We note that even though the Board disposed
of 

- these 
arguments on other grounds, the Bl ind Canyon f indings

s t i l l  se rve  to  bu t t ress  the  Board ' s  re jec t i on  o f  t hem.
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These arguments are direct ly relevant to the ul t imate
issue: The f i rst  two arguments claim that mining operat ions in
the Tank seam wi l l  cause direct  harm to the spr ings, whi le the
second two offer indirect  reasons why the Tank seam permit
revis ion should not be approved or should be modj- f ied before
approva l .  In  turn ,  the va l id i ty  o f  these ob jec t ions to  the
permit  revj-s ion depends on conclusions about the nature of  the
Bl ind Canyon seam--what relat ionship there is between the Tank
and the Bl ind Canyon seams and whether a hydrologic l ink exists
between the B1ind Canyon seam and the spr ings. Far f rom being
caught by surpr ise by the Board's considerat ion of  Bl ind Canyon
seam issues and evidence in deciding whether to approve Tank sean
operat ions,  Water  Users  ac t ive ly  suppor ted the use o f  such
evidence dur ing the hearing and in their  post-hear ing memoranda.
Furthermore, Water Users have adopted an argutnent before this
Court  which makes Bl ind Canyon seam condit ions relevant:  In
support  of  their  reguest for replacement water,  Water Users renew
to this Court  the claim that pumping water f rom the Bl ind Canyon
seam to the Tank seam for mining purposes wi l l  adversely af fect
the spr ings.  S j -nce that  resu l t  fo l lows on ly  i f  water  in  the
Bl ind Canyon seam eventual ly makes i ts way to the spr ings, that
assert ion alone would make the hydrology of  the Bl ind Canyon seam
and i ts  re la t ionsh ip  to  the spr ings re levant .

In sum, Water Users presented arguments and evidence in
the Tank permit  revis ion proceedings that related to Bl ind Canyon
seam condit ions. The Board consj-dered al l  the evj-dence presented
and ruled on two ul t imate issues: whether to al low Tank sealn
mining at  al l  and whether to require Co-Op ei ther to provide
replacement water to remedy the claimed harm to the springs or to
identi f y replacement water sources . 5 That the Board uright have
disposed o f  these u t t imate issues on a  nar rower  set  o f  fac ts  does
not make i t  improper or unfair  to include addit ional  or
a l ternat ive  f ind ings that  respond to  the bu lk  o f  the par t ies '
argument and evi-dence and that give additional support for its
dec is ion.  Water  Users '  r igh t  to  not ice  and a  fa i r  hear ing was
no t  v io la ted .

Water Users'  c lai-m that the Board acted arbi t rar i ly and
capric iously in using evidence relat ing to the Bl ind Canyon seam
in making its f indings and conclusions depends upon the
irrelevance of the evidence to the issue to be decided. Because

5 whatever  the e f fec t  o f
coqclusions may be on Co-Opn s
the Board did not purport  to
o rde r .

the contested f indings and
pending permit  renewal appl icat i -on,

reso lve the renewal  issue in  i ts
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we have concluded that the evidence was relevant, that claim also
fa i l s .

Af f irned.

Chief Justice Zimrnerman, .Iustice Howe, Justj-ce Durham,
and ,fust ice Russon concur in Associate Chief ,Justice Stewart 's
opinion.
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